Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



• r 



/ 












V1451 



THE JUDICIAL CHARACTER 



OF 



CHIEF JUSTICE SHARSWOOD. 



C 






•^^ 



u 



FrrA.\':<L!-'i r--^-, • -rH-.r 



£- ,- 



* i — 



<< •: 







• I 



on 



From 







lifc^if ~*L<'."." 



I 



A SKETCH 

OF THl /^f\y 

PROFESSIONAL AND JUDICIAL CHARACTER /§^3 , < 



OF THE liATE 



/', 



GEORGE SHARSWOOD, 



CHIEF JUSTICE 



OF 



THE SUPREME COURT OF PENNSYLVANIA. 



AN ADDRESS 



DELTVSBBD BETORI 



THE LAW ASSOCIATION OF PHILADELPHIA. 

NOVEMBER 20, 1888, 



BT 



GEORGE W. BIDDLE, 

/ 

GhANCELLOB of the ASBOGIAnON. 



PHILADELPHIA: 
Published fob the Law Association only. 

1883. 



CORRESPONDENCE. 



No. 227 South Sixth Stbeet, 
Philadelphia, Dec. 4, 1883. 
Hon. Geobge W. Biddle. 

My Deab Sib :•— It is my pleasant duty to inform you that, at 
a stated meeting of tlie Law Association of Philadelphia, held 
yesterday afternoon, the following resolution was unanimously 
adopted : 

** Besolvedf That the thanks of the Law Association be tendered 
to Hon. George W. Biddle for his interesting and instructive ad- 
dress upon the life and services of the late Chief Justice Shars- 
-wood, delivered before the Association, on November 20, 1883, 
and that he be respectfully requested to permit its publication by 
tbe Association.'' 

I have the honor to remain, 

Very respectfully and truly yours, 

ROBERT D. COXE, 
Secretary Law A88^n. 



No. 208 South Fifth Stbeet, 
Philadelphia, Dec. 5, 1883. 

My Deab Sib : — I acknowledge the receipt of your note of 
yesterday, which conveys the resolution of the Law Association 
requesting the publication of my address upon the late Chief 
Justice Sharswood, and I send the manuscript for the purpose. 

Thanking you for your courteous communication of the resolu- 
tion, I am 

Very truly yours, 

GEO. W. BIDDLE. 
RoBEBT D. CoxE, Esq., 
Secretary of the Law Asa^n. 



Gentlemen of the Law Association : 

In compliance with the request made through your kindness, 
that I should deliver an address commemorative of the late 
Chief Justice Shaeswood, and of his services as a jurist, 
I proceed to the discharge of the honorable duty cast upon 
me. The task is the delineation of the character of a man 
whose whole adult life was spent, directly or indirectly, in 
the public service, or for the public good : for thirty-eight 
years of this long period in a particular department of this 
service. To give anything like a picture, therefore, of his 
official life, of necessity demands a presentation in some detail 
of the acts by which the discharge of his duty to the public 
was manif^ted. Mere general eulogy is inadequate for the 
purpose. We must, if possible, let his actions speak for them- 
selves, and tell us, as I think they will, not only of the abil- 
ity, but of the thorough devotion brought to the cause which 
occupied so large a portion of his life. What is really valuable 
in his career was passed in the public eye and before the gaze 
of men, of different faculties and training to be sure, but all 
more or less qualified to appreciate the manner in which his 
duties were discharged. His private life was serene, simple, 
quiet, and destitute of striking incident. The whole of it, 
with the narrowest margin of exception, was passed in this 
State, mostly in the City in which he was born and in which 



his forefathers dwelt. There is little correspondence from 
which to obtain an exhibition of this private character^ 
for as he was almost always surrounded by his friends and 
family^ but few letters passed between them. It is, therefore, 
from Shabswood speaking to the public through his deliveries 
to the profession, oral, written, or printed, that we must en- 
deavor to get an estimate of what he was. I intend then to 
say but little of him as a man, apart from his profession. 

His life was a blameless one. Some imperfections I pre<* 
sume he had, in eommon with the rest of mankind. What 
they were I never cared to inquire closely, for he always 
impressed me with c(»ning as near to the diaracter of a good 
and just man, as it is possible for any one to reach. ' A de- 
scription of him in this respect may be summed up in the 
single Sf^tence spoken at the moment of his departure, by a 
gentleman who addressed the meeting of tihe Bar called to* 
gether by his death. "A man who at the age of seventy- 
three is admitted by all to have passed a life of fifty years 
among us without a stain of any kind whatever, public or 
private, and, as I think, without an en^ny, — ^and I scaroely 
remember any one who ever came within his influence who 
was not his friend as far as he felt at Uberty to so call him- 
self,-.requires nothing to be said as to his private chanwto.- 

George Shabswood was bom in this city in July, 1810^ 
and after graduating in the Classical Department of the Uni- 
versity of Pennsylvania, he began the study of the law under 
the preceptorship of the late Joseph R. Ingebsoll at that 
time one of the most distinguished advocates at this Bar. He 
was admitted to the practice of the law at the usual age, and 



being in easj drconistances made no baste to secure bosiness, 
bat continued bis studies with assiduous application. But 
although a close student of the law^ he by no means confined 
his reading to professional work. He read^ and read thoiv 
oughlj all the best works upon the science of Political Econ- 
omy^ upon public law, and upon Politics in the wider sense 
of the term, and especially as bearing upon the history of his 
own country. He also kept up his classical studies, and was 
no mean proficient in belles-lettres. All this, of course, he 
could only do by attention to the management of his time, 
and by carefully employing its minuter portions. Whilst his 
practice was not a very active one, his relations with men of 
business soon enabled them to discover his worth; and in 
the period of fourteen years which elapsed before he went 
upon the Bench, he was three times sent by his fellow-citixens 
to the State Legislature, besides sitting in the upp^ branch 
of the municipal government of this dty. Long before he 
had reached the age at which the lawyer is supposed to be 
qualified to become an expounder of the law, he was appointed 
to the Bench of the District Court of the City and County 
of Philadelphia, where all the great civil pleas of the county 
were tried. 

From that time — the spring of 1845 — ^before he had com* 
pleted his thirty-fifth year, down practically to the day of 
his death, he was engaged in the active administration of the 
law at Nisi Prius, as a member of the Court sitting in Banc, 
as a Judge of a Court of Errors ; and in these different pod- 
tions, he was of course required to examine every question, 
dvil or criminal, arising under the law, which the interests 
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of this great and growing oommunitj gave rise to. The 
change in this Commonwealth between the time wlien Shabs- 
wooD first attained to manhood^ and when he left the Bench 
was marvellous^ both in the growth of its population^ and in 
the development of its material interests as well upon as under 
the surface of its soil. Although Pennsylvania was the pio- 
neer in public improvements^ railways had no existence in any 
part of America, except for a few miles in the eastern part of 
this State, when he began the practice of his profession. He 
lived to see not only this broad Commonwealth, but the entire 
continent traversed and bound together by these artificial 
highways, which in conveying the dwellers upon it, and in 
distributing its varied products from one part of it to another, 
bear along at the same time the best human civilizing agencies. 
His professional and judicial life was therefore coeval with 
the mightiest advances of material and mechanical industry, 
skill, and intelligence. 

In coming to speak of his official character we must always 
bear in mind that we are dealing with the character of a 
Judge ; and that while it is the duty of a good judge to 
widen the boundaries of justice, adherence to precedent and 
sound conservatism are essential elements of judicial excel- 
lence. There, is however, a wise conservatism, like the wise 
expenditure referred to in Scripture, which, marking the 
condition of society, properly inclines to construe the times to 
their necessities. And many of Judge Shaeswood's opinions 
show that he was thoroughly cognizant of, and duly appre- 
ciated this spirit. 

In proceeding to illustrate Shaeswood^s judicial character 



by his own decisions^ it is to be remembered that while you 
find throughout them the evidences of intell^tual growth 
and advanoe^ his later and maturer development showed no 
divergence or even marked difference of mental structure 
from its earlier manifestations. He started furnished with a 
large fund of learning in every department of jurisprudence ; 
his reading had been extensive in the law of real estate, and 
of pleading, in commercial law, in criminal law, and in 
public and constitutional law. His knowledge of business 
and of affairs was large and accurate, his judgment soimd 
and penetrating, and his mental powers were all in a state of 
perfect equipoise when he first took his seat upon the Bench. 
Jhe change produced, therefore, in the intellectual man by 
the change of time was essentially homogeneous ; there was 
no variation in his advance from the original type. To draw 
a simile from the vegetable kingdom, while the trunk became 
more massive, the branching more complete, and the leafage 
more luxuriant, all was still upon the same plan, and you were 
unconscious of any change from an examination made at 
short or even considerable intervals of time. 

Judge Shabswood had not been long in the District Court 
when a case occurred in which he was enabled fjo do away 
with the effect of an extraordinary ruling of the Court of 
Errors, and at the same time defeat a plan to perpetrate a 
fraud which was near being successful. In the celebrated 
case of Murphy vs. Hubert,'^ decided in 1847, the Supreme 
Court had ruled that under the Pennsylvania Statute of 
Frauds an equitable estate may be created by verbal agree- 



*7 Pennsylvania State Reports, 420. 

* 
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ment of the grantee in an absolute deed, ovemiling the Dis- 
trict Court, which had held that it could not so be created. The 
case was tried below by Judge Findlay, who had instructed 
the jury that the Statute of Frauds requires all trusts, inter- 

# 

ests, or estates in land, to be put in writing, except such as 
arose by operation of law. In this instruction Judge Shabs- 
WOOD had cordially concurred, and their view of the Statute 
was defended by the greatest lawyer of Pennsylvania in an 
elaborate review of the whole subject.* It is, perhaps, not 
too much to say that. a large majority of the profession now 
concurs in the view of the Statute taken by the District 
Court. But the judgment pronounced by the Supreme Court 
did not ultimately aid the party in whose favor it was given* 
The case went down to a second trial, and as there was evi- 
dence that the deed in question, although admitted to be volun- 
tary, was intended as a fraud on creditors, and as the party 
setting up a parol trust in the face of an absolute deed was 
bound to show that its purpose was an honest one. Judge 
Sharswood, who tried the case, instructed the jury that, if 
they believed the grantor's design was to hinder or defraud 
his creditors by the making of the deed, then the trust could 
not be set up. The jury so found, and the Supreme Court 
affirmed the ruling of the lower court.t 

I pass now to a rather remarkable case,J in which Judge 
Shabswood was called upon to deal with something like a 

* See Mr. Bluney's able pamphlet entitled '* Murphy vs, Subert, Supreme 
Court of Pennsylvania^ Review of the Opinion of the Court. Philadelphia: 
C. Sherman A Co., 1848." 
t Murphy va. Hvhert^ 16 Pennsylvania State Reports, 50. [1851 J 
X ByUmd vs. Peters, 1 Philadelphia Reports, foot page 964. [1851.] 
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l^al puzzle. It is to be recollected that before the building 
of the Pennsylvania Railroad the Commonwealth was the 
owner of the main line of transportation hj railway and 
canal between Philadelphia and Pittsburgh. It gave the 
right to individuals or companies to place cars upon the road^ 
attach them to the locomotives which belonged to it^ and run 
them for traffic under such regulations as the Commonwealth 
might adopt. The Commonwealth kept the entire control of 
the motive power in the hands of its officers^ who had the 
exclusive right to determine when and how the trains should 
run, turn out and stop. The plaintiff in the suit, a child> 
who took passage at Downingtown, was injured by an acci« 
dent that occurred between that place and I^iladelphia, by 
what was admitted to be the negligence of the State officers, 
who were neither appointed or removable by the common 
carrier. Ought that to relieve him from liability to the plain- 
tiff? Judge Sharbwood held that it did not, putting it 
upon the ground that where a common carrier makes a con- 
tract to carry passengers for hire, he is responsible for the 
conduct of all persons employed in the business of the trans- 
portation, without regard to who is the person who controls 
the motive power. He cannot shift the responsibility by 
saying he had no choice as to the employment of the motive 
power. ^' It was his duty to have calculated this when he 
made the contract It is the contract to carry which stares us 
in the face at every step in the cause.'' This ruling was 
affirmed in the Supreme Court in 1853.''' 

I would fain pause to speak of other cases ruled by him 

* Peter9 «t. Bylomda, 90 Feansylvaala State Reports, 407. 
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while in the District Court, in which sound technical learning, 
sound legal views inforcing high morality, and sound consti- 
tutional law were abundantly exhibited, but time forbids. 
The Books of Reports furnish ample authority in support 
of my assertion in all these particulars. I must hasten on 
and content myself with one other citation, saying at the same 
time that while he was constantly displaying in his judgments 
pronounced in this Court of first instance, qualities which 
would have suiBced to place him in the front rank of exposi- 
tors of the law, the judicial machine over the movements of 
which he was during almost all this time presiding, was in 
incessant operation. In the twenty-two years in which he 
sat in the District Court there were upon an average in ten 
of the twelve months of each year in which he and his col- 
leagues were engaged, a thousand cases brought to trial ; and 
it is said that as a judge of this court he delivered written 
opinions in over five thousand cases.* The enormous amount 
of regular daily work that was therefore being done by the 
united efforts of himself and his able coadjutors, whilst it was 
to the manifest advantage of the community was at the expense 
of a constant and severe mental strain upon the whole court. 
Let us pass, however, at once to a case which was decided 
towards the close of his connection with this court, and in 
which some of his highest judicial qualities were displayed, I 
refer to the case of Borie vs. Trott, 5 Philadelphia Reports, 
366, in which a majority of the court over which Judge 
Shaeswood presided, held that the Act of Congress of 5th 
February, 1862 (commonly called the Legal Tender Act), was 

* Pamphlet Sketch, written by Charles S. Keyser, Esq^ in 1867. 
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constitutional, and that a tender made in the money issued 
under it by the United States was sufficient, from which 
judgment he dissented. 

In considering his dissenting opinion in this case, we are 
struck first of all with two things, — his thorough knowledge 
of the political history of the country, and his mastery of the 
general principles of constitutional law. No one reading this 
opinion, even in a perfunctory way, can fail to be impressed 
with the large amount of political information, as well as the 
cogency of the reasoning which are found throughout the 
fifteen printed pages of the Report (pp. 395-409) in which it 
is given. If is not too much to say that within this compass 
are presented all of the essential views which can be pro- 
mulged upon this important subject, as well as the soundest 
rules of judicial criticism and construction. A study of it 
will not fail to discover in addition, the thoroughness of 
treatment of the authorities referred to, the fairness with 
which the arguments against the view inforced by him are 
handled, and the massive strength of the positions laid down 
upon which his conclusions are built. As the question is of 
vital importance, and enlisted in its discussion in the Supreme 
Court of the United States, as well as in many of the highest 
State tribunals, the first professional ability of the country, 
both at the Bar and upon the Bench, a somewhat detailed 
examination of Judge Sharswood's views, which were in 
point of time in advance almost, if not quite, of all the various 
decisions, is here made. 

It was no part of Judge Sharswood's intention, as it 
certainly was not of his duly, to introduce into the judicial 
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examination of the question thus presented^ his own private, 
speculative opinions upon the proper mode of construction to 
be applied to the Federal Constitution. All who are in the 
least familiar with the^ political history of the country know 
that from the time of the adoption of that instrument two 
parties arose, respectively known as strict and liberal construc- 
tionists. Their views have been ably championed by their 
respective leaders, and are contained in works fiimiliar to all 
who feel an interest in such inquiries. But it is not liiy 
intention to do more than make a passing reference to this 
controversy, and only for the purpose of freeing the subject 
of this discourse from a possible imputation of turning aside 
from the authoritative sources of decision, in order to import 
into his consideration of this grave question opinions which 
however sound and convincing they might seem to be when 
looked at from an abstract political point of view, were unsup- 
ported by the weight of judicial authority. Such was not 
this judge's cast of mind ; and he would have regarded it as a 
violation of his oath of office, when sitting in a subordinate 
tribunal, to depart from the rules of construction laid down 
by the highest Federal court. He so asserts in the out- 
set of his opinion, where he tells us he took for his guide 
the principles enunciated by the Supreme Court when presided 
over by Chief Justice Mabshall, its organ for their de- 
livery, and himself a well recognized authority in, if not 
the founder of the wider school of construction. Judge 
Sharswood's great merits in that regard were penetration in 
seeing the scope and limitation of the judgments already 
Solemnly pronounced in which the principles of construction 
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of the Constitution were laid down, and aocuracy in applying 
them to the case in hand. He lived to see the views presented 
bj him adopted and promulged several years later by the 
highest Federal tribunal, and tenaciously adhered to by almost 
a numerical half of the same Court, when the accident which 
caused a change in its composition led to a reversal by a bare 
majority, of a judgment pronounced after the fullest argument, 
and with all the deliberation which should mark a final judi- 
cial settlement of a question of such vast importance. We 
come now to the opinion itself. 

Judge Sharswood began by a statement of the well set- 
tled principle that the Federal Constitution is a delegation of 
limited powers to the general government, founding himself 
upon decisions of the Supreme Court of the United States 
which rule that any power contended for must be granted 
by the Constitution or it cannot be exercised. It follows 
necessarily that some authority must be shown from the 
Constitution in support of every enactment when its legality 
is challenged. And this authority must either exist in 
express words, or the act which is the subject of the enact- 
ment must appear to be necessary and proper for carrying 
into execution some power vested in Congress, in the govern- 
ment, or in* some department or officer thereof. Such being 
the rule of decision the source of the authority by which 
Congress undertook to make the notes in question a legal 
tender in payment of debts must be found under one of certain 
enumerated clauses which were categorically stated. After 
asserting that if the Act in question could not be sustained 
under authority derived from some one of these clauses it 
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oould not be sustained at all^ he proceeds at once to a con- 
sideration of the last paragraph of Section 8^ Article I^ as it 
bad a most important bearing upon all the others ; and wisely 
and properly avoiding all political and controversial ground^ 
he took for his exclusive guide in this examination the princi- 
ples which had been judicially settled by the Supreme Court 
in the celebrated case of McCdlhch vs. The Stale of Maryland. 
With cautious precision he states and then accepts the rule 
there given by Chief Justice Marshall^ liberal as is the 
charter given by it to the discretion of Congress, namely, 
*' If the end be legitimate and within the scope of the Consti- 
tution, all the means which are appropriate, which are plainly 
adapted to that end, and which are not prohibited, may 
constitutionally be employed to carry it into effect/^ 

The further limitation to this large discretion, also enunci- 
ated in the case just referred to, is imported into this rule of 
construction, to wit, that no one enumerated power can be 
incidental to another enumerated power. If, therefore, a 
power is delegated in terms which imply a limitation, a 
qualification, it cannot be exercised as incidental to some other 
power, disregarding the limitation or qualification annexed to 
the express grant. Upon the limitation of the doctrine of 
necessity created by these rules, particularly tKe last one, 
depends, as we shall see, the solution of the question under 
consideration. Judge Shakswood then proceeds to the con- 
sideration of the three clauses of the constitution which had 
been specially invoked in support of the constitutionality of 
the Acts, and with quiet force of reasoning at once disposed 
of the clause : " To regulate commerce with foreign nations 
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and among the several States, and with the Indian tribes/* 
The next clause relied upon, *' To borrow money on the credit 
of the United States,'* is taken up, and examined by all the 
lights, contemporary and judicial, which were capable of 
illuminating the subject. From the history of the proceedings 
of the convention, from the condition of the country at the 
time the convention was engaged in its work, from judicial 
decisions, it is shown that the power to emit bills of credit 
was expressly withheld from Congress, and that this denial 
was based upon reasons which had been fully examined by 
the framers of the Constitution and found satisfactory to a 
majority of them. To import into the instrument such a 
power, nowhere to be found in the grant, simply because it 
was not in terms withheld, and then to graft upon this impor- 
tation the vital addition of the right to make such paper 
money a compulsory discharge of debts was shown, with the 
demonstration almost of mathematical certainty, to be a totally 
inadmissible, a grossly misleading mode of reasoning upon the 
subject. He passed then directly to the last source of author- 
ity relied upon. Congress, by Paragraph 5, of Section 8, of 
Article I, is authorized " to coin money, regulate the value 
thereof and of foreign coin, and fix the standard of weights 
and measures." The purpose of conferring this prerogative 
of sovereignty is at once and clearly shown to be the erection 
of a standard of value which should be known, uniform, and 
of course real, and also metallic in its nature. This standard 
was to have a present, actual, definite commercial value, not 
to be a promise to pay, whether upon presentation or after a 
lapse of time, something which should possess the attributes 

2 
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just stated. It was to be the thing itself, as contrasted with 
an obligation to deliver this thing. And by illustration, by 
citations from the speeches and writings of statesmen, and 
publicists, from the inherent force of the terms employed, this 
view is clearly and powerfully inforced. And all this is done 
within the most compact limits of« space. It is as it were the 
algebra of constitutional law applied to the solution of one of 
the most abstruse and important political problems. 

An argument of political expediency is finally taken up, 
and somewhat contemptuously dismissed, after its fisiUacy has 
been exposed. Congress, it was urged, has the power of de- 
basing the coin either in weight or fineness, without changing 
its denomination or legal value. What then is the difference 
between that and issuing paper money, even though that paper 
should be at the time depreciated below the value of coin ? 
The answer to this somewhat immoral argument is readily 
given, both in so far as its legal value, as well as its moral 
weight are involved. Because the coin may be diminished in 
value, for the purpose of obtaining some supposed financial 
advantage, unsound perhaps in theory but honest in purpose, 
it does not follow that Congress may debase the coin for the 
purpose of discharging public and private debts at a lower 
rate than the one contracted for. The one process may be 
unwise and may probably fail to effect its purpose ; the other 
is an open, gross, palpable breach of faith, proscribed by pub- 
lic opinion as flagrantly violative of the principles of common 
honesty. Moreover, there is an important difference between 
the two methods of debasing the coin and of issuing paper 
pioney. When the coin is once debased all the mischief is 
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done. Prices at once adjust themselves to the new standard. 
An ounce of gold will still buy the same number of all com- 
modities^ real or personal ; and this whether it be coined into 
twenty or forty pieces of money called dollars. The injustice 
done to creditors, in regard to debts due to them, is finished. 
Every one knows exactly where he stands as to the fiiture. 
Not so with paper money. Equality is at an end. There 
IS NO STANDARD OF VALUE. Paper money varies like the 
mercury in the barometer — now high, now low, now rarefied, 
now condensed, with the rise or fall of confidence, the increase 
or contraction of issues — and the real price of labor fluctuates 
from day to day, perhaps from hour to hour. 

I make no apology for giving at such length, as has been 
done, the substance of this opinion. It stands like a rock of 
adamant, which the surges of popular or political prejudice 
vainly beat against, leaving it unharmed in all its integrity. 
This opinion may sustain, without disadvantage, comparison 
with the highest efforts of a Marshall or a Webster in 
the same direction. 

It has been stated that Judge Sharswood's views were 
presented early in the history of this important controversy. 
It was not long, however, before the question came for con- 
sideration in many different aspects before our own State 
Supreme Court, and the highest Courts of other States, as 
well as before the Supreme Court of the United States. In 
the State Courts the rulings were favorable to the constitu- 
tionality of these Acts, dissents being occjisionally expre&sed 
by different members of the Court. The great question, how- 
ever, was not considered in the highest Federal tribunal until 
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the year 1869^ although no uncertain lights were thrown upon 
it bj decisions of that Court upon other points closely con- 
nected with it. Thus, in 1868,* the Supreme Court of the 
United States, Chase, Chief Justice, delivering its opinion, 
held that tcucea due to the several States were not to be treated 
as debts under the Legal Tender Acts, and were not included 
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in their purview. And later, in the same year,t it was held 
by the same Court that a bond given prior to the Acts of 
Congress in question for payment of a sum in gold and silver 
coin, lawful money of the United States, could not be dis- 
charged by a tender of notes issued under these Acts. This 
last cause was twice argued and Chief Justice Chase de- 
livered the opinion of the Court, 

The transition from this ruling to the one made a year later 
was easy. In 1869 the celebrated case of Hepburn vs. Gris- 
woldX was decided by the Supreme Court of the United 
States after having been twice elaborately argued and being long 
held under advisement. The majority of the Court, consist- 
ing of the Chief Justice (Chase) and Justices Nelson, Clip- 
ford and Field, (Justice Grier, who was a member of the 
Court when the cause was decided in conference, as well as 
when the opinion was directed to be read, concurring in the 
final conclusion reached by the Court), decided against the 
constitutionality of the Legal Tender Acts, || Justices Miller, 
SwAYNE and Davis dissenting. 

We thus find the highest Federal Court, years after the 

* Lane Oounty vs, Oregon, 7 Wallace, 71. 
t Bronaon vs. Itodea, 7 Wallace, 229. 
X 8 Wallace, 603, 606. 
i 8 Wallace, 626. 
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enactment of these laws, and after the tumult of civil strife 
had ended, at a time more favorable to considerate reflection, 
deliberately reaching the conclusion arrived at by Judge 
Shabswood in 1864.* It is true, there was a vigorous dis- 
sent from this opinion, but although the Court was then com- 
posed of eight judges it received the sanction not only of an 
actual majority, but of five judges, a majority of the whole 
Court when filled. The question, however, was not suffered 
to rest here, it was again presented before the same Court in 
the year 1870, after the composition of that tribunal had been 
somewhat changed. Justice Grieh had meanwhile lefb the 
Bench, and two new judges. Justices Strong and Bradley 
had been appointed. The Court, therefore, consisted of nine 
members. The cases were Knc^ vs. Lee, Parker vs. Davia.f 
A majority of the Court, Justice Strong delivering the 
opinion, held that the Legal Tender Acts were means for the 
legitimate and necessary ends of maintaining the government 
during the extraordinary ^xigency which involved its preser- 
vation ; that these laws were not prohibited by the Constitu- 
tion, the degree of their necessity being a matter for the 
Legislature alone; and that past and existing debts could be 
discharged by the notes issued under them. The Chief Jus- 
tice (Chase) and Justices Nelson, Clifford and Field 
dissented from this judgment and reversal of Hepburn V8, 
Qriswoldy delivering dissenting opinions in support of their 
views. So far as the highest Federal Court is concerned the 

* See remarks of Chief Jastice Chase at the close of his opinion, 8 Wallace, 
e26. 
1 12 WaUace, 4SJ, 
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matter here rests. While opinions^ so variant^ judicial and 
other^ have been entertained and expressed upon this impor- 
tant question^ its ultimate solution cannot be said to have yet 
been readied ; for the subsequent affirmances of the last judg- 
ment were formal and accompanied by dissents.'*' 

It has been desired in what has been here said to present 
the views of Judge Shaeswood upon a subject so momentous^ 
and to show that they have the sanction of the highest judi- 
cial precedent for their support, and having done this my 
purpose is achieved. 

In 1867 a vacancy occurred upon the Bench of the 
Supreme Court, caused by the expiration of Chief Justice 
Woodward's term, who had declined to be a candidate for 
re-election. There could really be but one opinion as to 
who should be the choice of the political party with which 
Judge Shaeswood had been so long connected, for this 
place. His name was placed by it before the people of 
the Commonwealth for the vacant judicial seat, and he was 
elected chiefly through the heavy vote which he received at 
the seat of his constant labors. Upon this occasion Wis- 
dom uttered her voice in the streets of this city, and her 
counsel was not set at nought by the people. The story 
has frequently been told, and needs not be dwelt upon, 
how the weight of his judicial character overbore party 
opposition, and caused his success over an opponent of 
blameless life and high professional and judicial attain- 
ments, and who became soon afterwards a valued member 
of the same court. 

• Doolej/ vs. Smiiht IS Wallace, flW; Railroad Company vs. Johnson, 15 Wal- 
lace, 195. 
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The field of Judge Shaeswood's labors became now a 
wider but, perhaps, not a more important one. For six 
years he continued, in addition to his duties as a judge of 
a Court of Errors, to exhibit the same high qualities as a 
I^isi Prius Judge which had characterized him in the Dis- 
trict Court. Promptness, quickness of perception, and 
soundness of ruling, when instant decision was required, 
continued to mark his conduct of jury trials. In 1874 the 
change in the Constitution (in my opinion an unwise one) 
deprived us of a Court of Nisi Prius to be presided over 
by a judge of the Supreme Court, and this Court became, 
with the exception of the limited amount of original juris- 
diction reserved to it, a court for the correction of errors 
by appeal, certiorari, or writ of error. 

A singular proceeding occurred almost in the beginning 
of his career in this court, notice of which cannot be 
omitted. In 1868, on the eve of a Presidential election, it 
was Judge Shaeswoob's duty to hold the Court of Nisi 
Prius in this city, and a part of this duty was to super- 
intend the naturalization of aliens. It is hardly neces- 
sary to say, at the present time, that he discharged this 
duty, as he discharged all judicial duty, impartially, cir- 
cujnspectly and properly; but his conduct gave umbrage 
to some of his brethren. A member of this court, writing 
extra-judicially, expressed himself in reference to certificates 
of naturalization issued from it as follows: "We all three 
regard the practice of naturalization pursued in the Nisi 
Prius, however old, or by whatever judges sanctioned, as 
contrary to the plain words of the Acts of Congress, and 
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as therefore ill^al/'* The writer added that in using this 
language he spoke not only for himself but for another 
member of the Court, and for a third person who had been 
commissioned by the Grovernor, but who had not at that time 
taken his seat as a member of the Court. This last gentle- 
man had not yet been sworn to discharge his judicial duties. 
At the suggestion of Judge SHAitsw(X>D, upon affidavit that 
certain natuialization certificates, purporting to be signed and 
sealed in blank by the Prothonotary of the Court, had been 
found on the person of a prisoner who had been arrested and 
was in custody on another charge, a rule was granted upon 
the Prothonotaryt to show cause why an attachment should 
not issue against him, and the Attorney-General of the State 
was heard in support of the rule. The evidence taken estab- 
lished beyond a doubt the personal int^rity of the respon- 
dent, and the absence of official misconduct or negligence on 
his part, and the rule was accordingly discharged. Judge 
Shaeswoob, in delivering his opinion, thoroughly vindicated 
the practice of the Court, showing that it was such as it had 
always been in that Court, with the addition of a personal 
supervision given by the judge, and did not deviate from 
the practice always previously followed by him and his col- 
leagues in the District Court, except that additional particu- 
larity was observed in the administration of the oath, which 
gave additional security against fraud.| 

Two cases which serve further to illustrate his judicial 

* OommonweaUh^8. The Sheriffs 1 Brewster, p. 187. 

t CbmmonwecUth vs. Jos, Boss Snowden [Oct., 1868], 1 Brewster, 218. 

X Ibid.t page 225. 
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character may be considered together, in which the right of 
the Legislature to pass retrospective laws affecting vested 
rights became the subject of judicial examination. The first 
occurred shortly after Judge Shaeswood came into the Su- 
preme Court, and the other followed after no great interval 
of time. Both exhibit his peculiar ability to deal with such 
questions, and the second of the two affords an excellent 
illustration of how close the border line between legislative 
and judicial power runs, and how delicate the function of the 
judge becomes to separate and to decide upon their true 
limits. In Qrim vs. Weissenberg School Diatriety* retrospec- 
tive legislation divesting vested rights was sustained; in 
Palairet's Appealf such legislation, where it operated to take 
what by existing law belonged to one man, and transfer it to 
another without his consent, with or without compensation, 
was condemned. In the former case the limitations to the 
legislative power are laid down with precise accuracy, and the 
functions of that body, when exercised in conformity with 
the fundamental law, are forcibly upheld. The whole 
opinion is an admirable epitome of the scope of legislative 
authority. The nicest criticism can detect nothing upon 
which to fasten, unless it be the remarks upon the dissenting 
opinion of Judge Duncan in the case of 8aitei*lee vs. MaJUhew- 
soTiy which had been decided some forty years previously .J 
I have reason to think that the opinion of Judge Shaeswood 
as to the judgment in that case subsequently underwent con- 
siderable change. 

« o7 Pennsylvania State Reports, 433. [1868.] 
1 67 Pennsylvania State Reports, 479. [1871.] 
X OT Pennsylvania State Reports, page 437. 
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In the latter of the two cases just referred to, the Court 
denied to the Legiskture in the exercise of the power ot 
eminent domain, the exclusive right to determine what was a 
public use of private property; and Judge Sharswood 
demonstrated with considerable force of reasoning* that 
courts of justice must step in to control this assumption where 
gross individual injustice resuil^ from it. Whilst it was 
admitted by him th^nh&l^^^^ ^^^ *^ Executive is 
upon all questions of policjTtE^^Sp^^ ^^ *^^ "^'^^ ""^ .^^^ 
people, this principle was subject to a ne^P^^^^ ^^^ 
Under the pretext of subserving a publicV^^P^ ' 
cannot be deprived of his property for the b^K 
Calling such a transfer a public use of the pro^ ^' 
make it so ; and under our peculiar system of resiT ^ 

lation which is bound to conform to the lex femiA' 
justice of necessity must pass finally upon this questiX \ 
illustrations given by this eminent judge are so con^ ^' 
that while it must be admitted that the case in hand waS^^ 
the very edge of doubt, we feel that the decision of the (m^ 
was a correct one. It is true that Justice Agnew, in a soij 
what elaborate opinion^ dissented from almost all that was sai^ 
in the opinion of the Court, although he ultimately reached 
the same conclusion with it. The subject is undoubtedly a 
difficult and delicate one, and its treatment by Judge Shars- 
wood affords us another evidence of his great ability to handle 
questions of Constitutional law. It is believed that the judg- 
ment of the Supreme Court in this case which ruled against 
the constitutionality of the Act of 1869 for the extinguish- 

* 67 Pennsylvania State Reports, page 487-490. 
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meat of irredeemable ground rents upon giving compensation 
to the owner of the rent^ meets now the approval of the pro- 
fession. 

The case of Philadelphia w. jFba?,* may be regarded as 
clearly setting forth the value, and the extent of legal right, 
of those useful agents to government styled Municipal 
C0RPORA.TION8. That the charters of such bodies were not 
contracts with the State, that the powers conferred upon them 
were revocable, and that they could not be invested by the 
Legislature with any irrevocable franchise of government over 
aoy part of its territory, are plainly shown by Judge Shabs- 
WOOD delivering the judgment of the Court. His opinion may 
be referred to as a summary of the law upon this interesting 
subject. 

This case is further useful for its disposal of another point. 
It was earnestly contended that because the judges of the 
Supreme Court were vested with the function of appointing 
the directors of the City Trust and of displacing them if 
unfaithful, they were thereby rendered incompetent to decide 
any controversy which might arise out of the management of 
such trusts. It was said they were thereby made judges in 
their own cause. The true rule was laid down by Judge 
Sharswood, that wherever it became necessary for a judge to 
sit, even where he has an interest, where no provision is made 
for calling another in or where no one else can take his place, 
— it is his duty to hear and decide however disagreeable it 
may be. The rights of the other party require it. In the 
case before the Court there was nothing in the position of the 

* 64 Pennsylvania State Reports, 169. [1870]. 
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judges as members of the Board of Appointment which could 
possibly influence their opinion, or prevent a fair and impartial 
consideration and decision of any cause which might grow out 
of their proceedings. That a judge is a trustee of a charity 
is no disqualification, much less when he merely appoints such 
trustee. 

Spering's Appeal,* decided in 1872, will always be looked 
upon as containing the rule for the measure of responsibility 
of directors in stock corporations. This unsettled, and at that 
time uncertain, point is handled not only with technical learn- 
ing, but with the broad common sense which marked Judge 
Sharswoob's treatment of questions so practical. In the 
four pages of his exposition of their duties and liabilities, 
tbfe subject may be considered as thoroughly discussed, and 
few will refuse to yield assent to his conclusion that such 
directors being only mandatories are bound to apply no more 
than ordinary skill and diligence ; that they are not liable for 
mistakes of judgment, although so gross as to appear absurd 
if honest and within the scope of their powers ; although, of 
course, they are responsible for losses from fraud, embezzle- 
ment, wilful misconduct, breach of trust, and probably for 
gross inattention or negligence. 

Hegarty^s Appeal,^ is a good illustration of close and accu- 
rate reasoning on a complicated subject. The Act of 26th April 
18551 avoided all devises for religious or charitable uses unless 
attested by two credible disinterested witnesses, one month 

« 61 Pennsylvania State Reports, U. 

t 75 Pennsylvania State Reports, 503. [1874.] 

X Pamphlet Laws, 332, 1 11. 
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before the death of the testator; the Act of 22 April, 1856,* 
made the probate of any will devising real estate conclusive as 
to such realty unless within five years from the date of probate 
those interested to controvert it should by caveat and action 
contest the validity of such will. A testator devised to religi- 
ous uses within a month from the date of his will which was 
duly proved, no caveat or action being entered within five 
years after the date of the probate. The question for consi- 
deration was whether the heirs at law were in consequence 
concluded from claiming the devised property. It was con- 
tended on behalf of the Charity that by the probate of the 
will unobjected to within the required time, the title to the 
realty devised passed to those to whom it was thereby given, 
and away from all persons claiming under the testator. It 
was said that in propounding a will for probate the rights of 
all persons interested were involved; that the testamentary 
quality of the paper exhibited for probate was passed upon, 
and the status of the estate^ ascertained and adjudged. The 
probate was substantially a proceeding in rem and was con- 
clusive against the world while unrevoked. The argument 
was plausible, and the conlention ingenious. The question 
was solved by Judge Shaeswood with acuteness, and uner- 
ring correctness. What was the intention, said he, of the Act? 
It was manifestly to put probates of wills as to realty after 
five years upon the same footing as probates of wills as to 
personalty. A probate as to a bequest of personalty to a 
charitable use made within the forbidden time before the tes- 
tator's death would not prevent the next of kin from raising 

* Pamphlet Laws, 588, 2 7. 
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a contention against it. Why then should it have that eflect 
as to realty after the lapse of five years ? A will containing 
some dispositions of property unlawful or void for any reason 
may nevertheless be admitted to probate, and the books are 
full of cases in which particular dispositions have been ad- 
judged to be invalid upon other grounds than that they do not 
truly express the will of the testator. The jurisdiction of the 
Register, therefore, in the probate of wills is properly confined 
to the question whether the paper has been executed according 
to law, and is in point of fact the will of the alleged testator, 
leaving all other questions to subsequent decision should they 
afterwards arise. The judgment of the court was consequently 
given in favor of the heirs at law and against the chaiaty. 
This case is a good example of the ability of Judge Shaes- 
WOOD to single out the true point upon which the decision of 
a cause turns, of the tenacity with which he holds it until 
examined in all its bearings, and of the facility with which 
all reasoning approaching but not touching the real issue is 
answered and dismissed. 

The study of equity as a separate branch of jurisprudence 
is comparatively recent in this State, and may be said to have 
begun after Judge Sharswood came to the Bar. As to his 
views of its value when administered under a separate system, 
I shall have something to say before I conclude. I wish to 
show now, however, that he was quite equal to deal with all 
the principles and refinements of equity pleading when the 
decision of a cause required their examination. WUhehn's 
AppecUy'^ in which he pronounced the unanimous opinion of 

* 79 Pennsylvania State Reports, 120. 
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ihe court in 1875, fully justifies my commendation of him in 
this respect. After asserting that the rules as to Amendment 
at law and in equity were in Pennsylvania the same, and that 
the limit of the power was that no new cause of action could 
be grafted upon the original statement of claim, he was com- 
pelled to meet the view whether in equity a party could shift 
his ground for relief, if his title and the facts charged would 
sustain this new ground or any other decree consistent with the 
facts. The case involved a good deal of technical learning, and 
was most ably presented by the distinguished counsel who de- 
nied the power of the court to give the alternative relief prayed 
for. The judge was, however, equal to the occasion. After 
laying down the elementary rules upon which the decision of 
the cause depended, he proceeded to present a lucid exposition 
of the principles of equity pleading, and by a suflBcient exam- 
ination of all the leading authorities arrived at the proper 
conclusion, that where a party fairly stated the facts of his 
case, he might ask alternative relief, or any relief which was 
not inconsistent with the general scope of his bill. 

It would be easy to go on, and by multiplying citations to 
exhibit further evidences of his ability and learning, but such 
is not my intention, nor would time permit it. All that can 
be done within the limits prescribed to addresses like the 
present, is to try to convey by direct instances some notion of 
his great value as a judge. That such an attempt mast be 
very imperfect I am well aware ; and yet to speak of him as 
I knew him, and as he was known to many of my hearers, 
without making the attempt to exhibit his character from his 
own living acts, would be most unsatisfactory. General lauda- 
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tion is necessarily somewhat unprecise, and must &il to show 
with anything like truth the mental and moral character of 
the person spoken of. 

Upon the sixth of January, 1879, by due rotation under 
our system of promotion. Judge Sharswood became Chief 
Justice of the Supreme Court. The Bar from which he came 
and which had always looked warmly upon his r^ular pro- 
fessional advance and growth, did not let the occasion pass 
without manifesting its feelings towards him. He was cor- 
dially congratulated by it upon this last accession of profes- 
sional advancement; but his modesty rejected the tribute paid 
to him, as both unexpected and undeserved, and he simply 
said in response, that he had tried to do his duty to the best 
of his ability. That he continued to do it successfully I shall 
now endeavor to show. During these last four years of his 
judicial life, the disease which had made his health insecure 
when he first took his seat in the Supreme Court was steadily 
gaining upon his vital powers. He was, besides, through most 
of this period, suffering under severe domestic affliction. Yet 
there is no evidence of any change in the character of his 
work during these closing years. May I be permitted to 
illustrate this by a reference to a few of the decisions rendered 
by him in this period. 

The first case in order of time, as well, as it seems to me, in 
order of interest, shows his strong leaning towards, I might 
almost say, his yearning for, the masculine principles of the 
Common Law. In Kane vs. The Oommonwealthj* the ques- 

* 88 Pennsylvania state Reports, 522. [1879.] / 
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tion ot whether the jury continue to be judges of the law aa 
well as of the facts in criminal cases, came before the Court 
for consideration. The learned judge to whose judgment this 
writ of error was taken was of opinion that our present Con- 
stitution (which provided for a writ of error in criminal cases) 
had somehow changed this principle. In the short historical 
sketch of the subject found in Judge Shaeswood's opinion, 
the point would seem to be set at rest forever so far as prece- 
dents are concerned ; and its closing paragraph breathes the 
most profound political wisdom. I am the more disposed to 
dwell upon this case because very recently the doctrine has 
been differently stated by an eminent English judge. In 
September last * William Gouldstone was placed upon his 
trial in London, before Mr. Justice Day and a jury, upon an 
indictment charging him with the wilful murder of his five 
children . He pleaded Not Guilty, and the defence put forward 
in his behalf was that he was not in a sane state of mind when 
he committed the act, and consequently not responsible. No 
one can read the report of the trial without being satisfied of 
the justice of this defence. His mother and one of his sisters 
had been of unsound mind for considerable periods of time, 
and a relative on his father's side had been confined in a . 
lunatic asylum. He had on several occasions declared that 
he would take his life, and had expressed a wish that some 
one would knock him in the head. He bore besides the 
character of a quiet and steady man, and there was no appa- 
rent motive for the commission of the crime. The learned 
judge charged the jury that the only question for them was . 

* The [London] TtmeSf Saturday, September 15, 1883, page 12. 

3 
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whether the act in question was the act of a reasonable being 
in the sense which he would explain to them. ^^ The matter 
of law/^ he said, '^ was one unquestionablv for him, and the 
jury were bound to take his instructions in regard to the law, 
in doing which they would be incurring no responsibility upon 
themselves/' And as a matter of law he told the jury that if 
the prisoner at the time he killed the children knew the nature 
and quality of the act, and knew that he was doing wrong, 
then he was guilty of wilful murder. The jury convicted the 
prisoner very shortly after receiving the charge from the 
judge. I make no further comment upon this case, merely 
wishing to contrast its ruling with that laid down by Judge 
Sharswoob. 

In Ex parte Steinman and Henael"^ the delicate question of 
what constitutes professional misconduct so as to justify a 
judge in disbarring an attorney of his court, was fully con- 
sidered, the Chief Justice delivering the opinion ; and while 
the duty of an Attorney to the Court is fully established, the 
rights of the Attorney as a citizen are vindicated with equal 
fulness. The new provision as to the liberty of the press 
introduced into the Bill of Rights of the present Constitution, 
and the fact that the judiciary is now elective, were dwelt 
upon by Judge Sharswood with remarkable emphasis, the 
following significant utterances being made by him in this 
connection : " We need not say that the case is altered, and 
that it is now the right and the duty of a lawyer to bring to 
the notice of the people who elect the judges every instance 
of what he believes to be corruption or partisanship. No 

* 05 Pennsylvania State Reports, 220. [1880.J 
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dass of the community ought to be allowed freer scope in the 
expression or publication of opinions as to the capacity, 
impartiality or integrity of judges than members of the Bar. 
They have the best opportunity of observing and forming a 
correct judgment. They are in constant attendance on the 
Courts. Hundreds of those who are called on to vote never 
enter a Court-house, or if they do, it is only at intervals as 
jurors, witnesses or parties. To say that an attorney can only 
act or speak on this subject under liability to be called to 
account and to be deprived of his profession and livelihood by 
the very judge or judges whom he may consider it his duty to 
attack and expose, is a position too monstrous to be enter- 
tained for a moment under our present system/' The order 
by which the names of the plaintiffs in error were stricken 
from the list of attorneys was vacated, and they were directed 
to be restored to the Bar. 

In the same year, a curious case of domestic breach of faith 
arose, and the cause of morality as well as the right of exer- 
cise of testamentary wishes were upheld by the application of 
the plastic principles of equity to the cause.* 

The following were the facts : "A woman in contemplation 
of marriage obtained from her intended husband his verbal 
consent that she should dispose of her property by will or 
otherwise as she pleased. The day before her marriage she 
executed a will whereby she made a liberal provision for 
her husband and gave the residue of her estate to relatives, 
friends and charities." In reversing the opinion of the Court 
below which awarded the whole estate of the deceased wife to 

* Lant's Appeal, 95 Pennsylvania State Reports, 279. [1880.] 
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her husband^ the Supreme Courts Chief Justice Shabswood 
deliveriug its opinion^ after stating that if the decree of the 
Ck>urt below must be affirmed it was not to be disputed that 
there was some palpable defect in equitable jurisdiction in 
this Commonwealth to render necessary so gross an injustice, 
so revolting to the moral sense of what is right and wrong ; 
went on to say that fortunately there were two familiar and 
well settled principles often recognized and applied^ which 
prevented such a result. One was, that whatever would have 
been decreed to be done, the Courts would consider as having 
been done. The other, that wherever a person had the right 
to dispose of property and meant to do so, the form of the 
instrument adopted for the purpose, if at law ineffectual, 
would be disregarded, and it would be reformed so as to be 

m 

made effectual. And accordingly it was ruled in the case in 
hand that the paper executed the day before the woman^s 
marriage though ineffectual as a will under the Statute was a 
settlement made in pursuance of the contract with her hus- 
band, and should be carried into effect. 

In the case with which I shall close my citations, the opin- 
ion was delivered by Chief Justice Shaeswood in the last 
year of his terra of office. It was upon an interesting point 
of criminal practice, somewhat technical, and deserves a brief 
notice. It is reported as the case of Haines vs. The Common- 
wealth* decided on the sixth of February, 1882, and among 
the points ruled were the following : The Statute of West- 
minster 2, as to Bills of Exceptions, was never held to apply 
to proceedings in Criminal Courts. The right to such Bills 

* 99 Pennsylvania State Reports, 410. 
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therefore depends upon the Statutes of the Commonwealth. 
In strictness^ such Bills should be presented and sealed during 
the trial ; but while this has been relaxed by the Courts it is 
plain that the practice requires to be regulated by rules^ and 
a reasonable time fixed within which the Court should be 
called upon to seal the Bill. Civil Courts have accordingly 
adopted such rules; and there is no reason why Criminal 
Courts should not adopt the same. In the Courts of Oyer 
and Terminer and Quarter Sessions of Philadelphia County, 
they have been expressly adopted, and ought to be inforced. 
In the case before the Court the Bill was not presented in due 
time, nor even at a subsequent time fixed by the judge to hear 
the application. At a date long subsequent to the trial, he 
very properly refused a Bill then presented to him; and his 
action was sustained, the writ to compel him to seal the Bill 
being refused, it being also held that his return to the man- 
damus could not be traversed. 

An attempt has thus been made to give, or rather to let 
the opinions of Judge Sharswood give, some notion of his 
judicial character. The specimens are fair ones, showing as 
well the mental stock or texture of the man, as the dress in 
which his judgment and professional learning were presented 
to the public. But how imperfect an exhibition after all ! 
This effort to give a true notion of the great judicial fabric 
which had been reared by him in the years — ^many more than 
a third of a century — in which he expounded the law fi'om 
the Bench, is not only inadequate, but to some extent decep- 
tive. The traveler surveying the ruins of some mighty 
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structure could as well endeavor to re-create from them the 
harmony of its proportions^ and the grace and symmetry of 
the ornamentation which once delighted the world and con* 
eealed the massive size of the stones and the strength, the 
grandeur, and the extent of the building. A proper picture 
of the whole cannot be obtained by an inspection of some of 
the materials, even the largest in size, and the most perfect in 
shape. If this be so with the material creations of mian, how 
vastly more difficult the attempt to exhibit a professional 
character of consummate excellence by such means as have 
just been tried. Nor is it possible, by mere words, to present 
a true portraiture of Shaeswood, the judge. You can be 
told of his punctuality, his untiring industry, his dispatch of 
business, his learning, his breadth of capacity, his acuteness, 
his love of justice, and his conscientious desire to see its 
supremacy asserted. But still the man, as many of us have 
known him, and knew him long, is not before you. There 
was something more than all this, much as all this is. 

That he was learned, careful in laying down his premises, 
accurate in deducing his conclusions, cautious in confining 
them to the exigencies of the cause, and ever avoiding the 
unnecessary discussion of collateral subjects, all are aware.. 
But his chief excellence was the ability to single out the con- 
trolling principles upon which an important cause depended^ 
to carry them onward to their utmost correct limitations ; and 
in thus generalizing from established views he was able 
to penetraite new and higher regions of truth, and to draw 
from them the aptest and most forcible arguments in sup- 
port of his final results. Where mere technical learning 
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sufficed^ he could always bring it to the proper determination 
of the case in hand. But where a great public question^ such 
as some of those already referred to, came before him, his 
treatment of it was of a broader and more masculine kind. 
If we look for a characteristic which distinguished him espe- 
cially from other lawyers, we may, I think, find it in the 
entire freedom from the misleading technical analogies of the 
law as applied to such questions. He seems never to have 
been led to apply to public or constitutional questions the 
narrow rules by which we are obliged to decide cases under 
powers, or of contingent remainders, or those arising under 
our artificial rules of property ; nor was he embarrassed by 
technical rules relating purely to the form of action. His mind 

was not only vigorous, but broad. Legal common-sense was as 
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strong an attribute of him as ordinary common-sense is of our 
most successful business men. Perhaps this is to be ascribed to 
his liberal education, his wide range of studies, history, politics, 
economic science. And he was a student all his life, his educa- 
tion, so far as subjects kindred to jurisprudence were concerned, 
being kept up to the very last. He was therefore able to rise 
readily to the greatness of the occasion, and, flinging aside the 
technical trammels which in such cases hamper and impede 
the progress, he not only sustained himself steadily in his 
upward flight, but, cleaving still loftier and purer fields of 
reason, he steered his way onward with tranquil ease, reach- 
ing, without apparent effort, the end always clearly kept in 
view. There was besides a complete welding and perfect 
cohesion and union of all his qualities into a single whole^ 
and there was a spirit breathed into and pervading and domi- 
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Hating their assemblage. He loved his work. He did it 
well ; he knew he did it well, and he knew that in doing it 
well he Was discharging one of the highest of earthly func- 
tions, a function which is an attribate of the Deity himself— 
the dispensation of justice. This thought gave life and 
energy to his whole judicial career, and in spite of the wearing 
illness which for the last twenty years of his life bowed down 
his vigorous and manly frame, in spite of the domestic sor- 
rows which wore into his heart of heart, in spite of the cold- 
ness with which at times he was treated because of his inde- 
pendence of conduct, sustained and elevated him. And in 
this active practice of official duty he realized the wholesome, 
cheering truth of what has been so well said by the illustrious 
Humboldt, in speaking of the grateful, invigorating influ- 
ences of scientific researches : " Such investigations,^' he says, 
^' afford an intellectual enjoyment, and foster a moral strength 
which fortify us against misfortunes, and which no human 
power can overcome.'^ And so it was with Shakswood. 
He was kept up and strengthened so as to be enabled to go 
on to the end qucdis ah incepio processerU, and to 'reach the 
goal in triumph. The acumen which pierced the sophistry 
bf the defence in the common carrier's case ; the high prin- 
dple which defeated the design of the conveyance to defraud 
creditors; the profound knowledge of constitutional law which 
caused his dissent in the L^al Tender case, which have been 
referred to in speaking of him while sitting in a lower Court, 
were equally displayed in the decisions given after his eleva- 
tion to the Supreme Court, particularly in those of the years 
of his Chief Justiceship, his last years upon the Bench. How 
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invigorating are his remarks in the Lancaster county attor- 
ney^s ease, when speaking of the duty of the lawyer to criti- 
cise boldly the conduct of the judge; how elevated the tone 
of morality in commenting upon the attempt of the husband 
to deprive the wife of the stipulated right to dispose of her 
property by will and the supposed inability of the Court to 
prevent such injustice ! What a mastery of the learning of 
tiie law is displayed in the examination of the questions pre- 
sented in the criminal cases which have been adverted to ! I 
am entitled to say that there is not the slightest evidence of 
weakened judgment, of inability to draw at once upon his 
)*esources, or of a want of his original quickness to seize upon^ 
and firmness to hold and deal with, the principles of law 
involved in the cases brought under his cognizance in the last 
four years of his judicial life. 

No man could have studied the law so closely, and have 
been so familiar with its exposition, without having decided 
views upon many of its doctrines. Sharswood was a strong 
believer- in the existence of feudal tenures in Pennsylvania. 
He was of the opinion that this Commonwealth was origi- 
nally a feudal seigniory, that the Divesting Act did not essen- 
tially change this character, and that while subsequent l^isla- 
tion had taken away or modified most of the fruits of feudal 
tenure, it still formed the broad foundation of our land titles. 
The seventh lecture on the Common Law of the little book 
entitled by him "Lectures Introductory to the Study of the 
Law,"* presents his view of this subject somewhat at length, 
and may be consulted with profit by the student. 

• Philadelphia : T. ft J. W. Johnson ft Co., 1870. 
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He was also of opinion that the peculiar sjBtem of Equity 
obtaining in this State had reached a point which left but 
little to be desired ; and that a few Acts of Assembly, con- 
oeived in the spirit of the same system, to extend the powers 
of the courts in some cases in which the Common Law process 
was inefficient, would have completed a structure of which 
Pennsylvania might have been justly proud. If it has been 
supposed that he found some difficulty in the administration 
of justice, by reason of peculiarities in Pennsylvania jurispru- 
dence, that he felt himself hampered by the supposed imper- 
fection of the instruments in use, I think the supposition is 
erroneous. Certainly, no reference was ever made by him, so 
&T as is known, either from the Bench or in discourse vrith those 
to whom he was accustomed to open himself freely upon all 
professional subjects, to these supposed defects. There is. on 
the contrary evidence in his formally emitted views for enti- 
tling us to think that he shared the opinion entertained by 
many great lawyers that the separation of preventive and 
remedial justice into two parallel and distinct systems admin-^ 
istered by diflFerent tribunals, or diflFerent branches of the same 
tribunal, was unphilosophical and inconsistent with the great 
elementary principles which must form the basis of every code, 
written or unwritten, having for its distinct purpose the 
advancement of right and the prevention of wrong. He who 
doubts that such were his opinions, is invited to peruse his 
remarks on pages 197-199 of his seventh lecture on the Com- 
mon Law in the work already mentioned. 

Judge Sharswood also held strong views as to Codifica- 
tion. While he thought that the Political Code should exist 
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in every country in a written form, and that there were very 
strong reasons for holding the opinion that the Penal Code 
and the Code of Procedure might advantageously be put in 
the same shape^ yet he believed it to be impossible to present 
the body of the law, written and unwritten in the shape of a 
code^ He asserted, though somewhat diffidently, that the 
Common Law possessed a degree of certainty to which no 
written code could lay claim ; and he went very for in his 
belief that the public Acts and Statutes of the civil code of the 
State could not be properly revised and codified. His views 
on this interesting subject will be found at length in the ninth 
lecture of the work already quoted from, pages 233-262. He 
was equally emphatic in his favorable estimate of trial by 
jury, and of the vast importance of standing by decided cases 
which had become rules of property. His remarks in his 
second lecture, pages 44-52, upon Legal Education, fully 
express his views upon this last subject. 

The references already made show that Judge Sharswood 
was a writer upon legal subjects: that he was not so to a 
greater extent was owing not only to the ingrossing charac- 
ter of his official duties, but to the high estimate formed by 
him of the excellence required in original work. His modesty 
thus prevented his appearing to any considerable degree as the 
writer of text books ; although indirectly the profession reaped 
the benefit of his talents and his industry presented under the 
humbler guise of annotations, or commentaries. As an anno- 
tator his labors were almost incessant ; and it is believed that 
his edition of Blackstone's. Commentaries has had a larger 
circulation in this country than any other of this celebrated 



44 

work. One original work from him deserves, however, special 
notice, from the salutary influence it has exercised and, it is 
to be hoped, continues to exercise upon the younger portion 
of the profession. In 1854 he gave to the public his Essay 
on Professional Ethics, which has gone through four editions, 
the latest being in 1876, and now nearly exhausted. It^ was 
originally published as a Compend of Lectures on the Aims 
and Duties of the Profession of the Law delivered before the 
Law Class of the University of Pennsylvania; and dealt with 
the duties of the lawyer, first in his ri^lation to the public ; 
next, to the Court, the profession and the client. Under the 
first head, well knowing and asserting the great influence of 
lawyers as a class upon legislation, and that most of it, good 
or bad, springs from the Bar, he dwelt earnestly upon the 
value of proper training, and of the necessity that the Ameri- 
can lawyer should extend his researches into all parts of the 
science which has for its object human government and law : 
a study of it in its grand outlines, as well as in the filling up 
of its details. And as the lawyer is as frequently called upon 
to inquire what the law ought to be, as what it is, he should 
not only be able to recognize the importance of amendment in 
harmony with the advancing spirit of the age, but be able to 
give it shape and direction in accurate and perspicuous lan- 
guage, keeping always this great end in view, that all legis- 
lation should be based upon the principle of leaving the 
largest liberty of private judgment and action consistent with 
public peace and private security. In this connection he 
insisted upon the great importance of constitutional limita* 
tions upon the power of the Legislature ; upon the danger of 
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class legislation^ and the injustice of all taxation not neoes* 
sary for objects of general welfare ; and in a word, upon the 
besetting sin of excessive legislation. He brought to his con- 
sideration of this subject, not only his own practical experience 
as a former member of the Legislature, but knowledge derived 
from^the very highest sources of information. He was early 
and thoroughly imbued with the soundest principles of economic 
truth as applied to the policy of nations ; and in his lecture 
upon Commercial Integrity, he had embodied them into hia 
treatment of that subject, among other applications of them, 
exposing the fallacy, unfortunately not yet exploded, of the 
so-called unfavorable Balance of Trade. 

Upon the second great sub-division of professional ethics— 
the duty of the lawyer to the Court, the profession, and the 
client — all must agree that the rules laid down by him breathe 
the loftiest tone and the highest moral principle. Fidelity ta 
the Court, fidelity to the client, fidelity to the claims of truth 
and honor, are inforced with an earnestness and a fulness 
which leave nothing to be desired. In speaking of the advo- 
cate's duty to the court, he quoted a remark from Lord 
Campbell, that it is rather difficult for a judge altogether to 
escape the imputation of discourtesy if he properly values the 
public time ; for one of his duties is to render it disagreeable 
to counsel to talk nonsense. I will not say that Judge 
Shakswood always escaped this imputation: he was most 
strictly watchful over the consumption of public time. But 
why? Not to save himself from ultimate labor; not to save 
the actual consumption of his own time in court ; but to speed 
the. cause of justice. Let this always be remembered when 
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the point just spoken of is adverted to. As the clock struck 
the hour fixed for the opening of the Court^ he was always 
found in his place ready to b^in the day's work ; and how 
largely he gave of the day, and often of the night, and of the 
whole stock of his time to public duty, was well and accurately 
stated by two of the gentlemen who spoke at the Bar Meeting 
called at the time of his death. In discussing the limits of 
the advocate's duty to his client, — a problem by no means of 
easy solution, — ^the soundness of his general answer to the 
question so often put, " Shall a lawyer continue to maintain 
the side which he must know to be unjust,'' will, I think, 
meet with general recognition. "A party has a right to have 
his case decided upon the law and the evidence, and to have 
every view presented to the minds of the judges, which 
can legitimately bear upon the question. This is the office 
which the advocate performs. He is not morally respon- 
sible for the act of the party in maintaining .an unjust 
cause, nor for the error of the Court, if they fall into error, in 
deciding it in his favor. The Court or jury ought certainly to 
hear and weigh both'sides ; and the office of the counsel is to 
assist them by doing that, which the client in person, from 
want of learning, experience, and address, is unable to do in 
a proper manner. The lawyer, who refuses his professional 
assistance because in his judgment the case is unjust and 
indefensible, usurps the functions of both judge and jury." 
Judge Shaeswood develops the proposition just stated and 
gives some admirable rules to assist the mind in coming to a 
safe conclusion in the discharge of professional duty. 

But while hel thus earnestly vindicated the duty of the 
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advocate to the client, he was equally emphatic in asserting 
the obligation of counsel to be the keeper of his client^s con- 
science in the progress of a cause, and not to sufiPer him 
through the influence of feeling or interest to do or say any- 
thing wrong in itself. He was also quite as strong upon the 
subject of the proper mode of professional compensation. 
His leaning was against regarding this compensation as any- 
thing but an honorary recompense, which the client was under 
no l^al obligation to discharge. He looked unfavorably 
upon contingent fees, as of a dangerous tendency, and to be 
declined in all ordinary cases, — as inconsistent with that high 
standard of moral excellence which the members of the pro- 
fession should ever propose to themselves. In placing the 
client and counsel in the new and dangerous relation of part- 
ners, this mode of compensation not only operated as an 
undue encouragement of litigation, but it tended to turn the 
lawyer into a higgler with his client. And, lastly, he advised 
the youthful practitioner to avoid as far as possible all trans- 
actions of business with his client, not only in regard to mat- 
ters in suit in his hands, but in relation to other matters. 
The whole of this little work from which I have given 
several extracts deserves the closest perusal by every youth 
who aspires to see his name appear upon the roll of honorable 
practitioners of the law. 

It is proper to say here what I have hitherto deferred to 
dwell upon, believing that it would be more appropriately 
introduced in the present connection. I have endeavored to 
give some notion of Shaes wood's excellence as a judge when 
speaking of his vast acquirements and his great mental 
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strength. But much as these were, they were entirely sul)or- 
dinate to his moral worth, as they must always be in any first- 
rate character. Without a broad basis of principle upon 
which to rest great intellectual powers, how inefficient will 
they prove for the complete discharge of public duty ! Judge 
Sharswood was a living exemplar of the highest moral 
excellence during his whole term of office. To speak of him 
as simply an impartial judge, is to express his value in this 
respect very imperfectly. He was subject to no •influences of 
any kind, other than the influences of the law and the justice 
of the cause. When on the bench he knew, he saw, nothing 
but the case before him, and the mode of reaching its correct 
decision. It would have been impossible for any other 
motives, direct or indirect, to have reached him while thus 
engaged; — they could not even have approached him, or 
played near him. He was above and beyond them as much 
as if he had lived in another hemisphere. It was the sen- 
tence of the law that he was striving to get at, to be extracted 
from the only sources known to the law. Nothing exterior to 
them could by possibility enter into and color them, while he 
sat as the guardian of the sacred deposit. 

And then what was his devotion to the public service! 
For nearly forty years he gave to it without stint the exercise 
of the very highest faculties, for a return when looked at 
from a pecuniary stand point of the meagrest kind. The 
employment of a tithe of the ability displayed by him in the 
discharge of judicial duty, with an expenditure of time incon- 
siderable, — ^almost incommensurable, — with that so prodigally 
bestowed by him upon the public, would have yielded in 
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return all the material rewards which men usually rate so highly 
in this practical age. He held himself completely aloof from 
such influences. He knew no divided allegiance. He served 
one mistress, and one only, the common weal. To hier he gave, 
in early manhood, his affections, his faculties, his health, his 
strength, his life, without reserve, hesitation, or faltering; and 
he continued on until the days of his age had passed three 
score years and ten. What an example in this age of ours 
for the juniors of the profession,- — ^what a complete volume of 
Professional Ethics, this simple, single-minded devotion to 
the public cause, — never turning aside from the course of duty, 
never using office, as others often have, —if not quite properly, 
at least with customary sanction, — as a stepping stone to other 
ends, — ^never seeking preferment, but letting it come, and tak- 
ing it as the natural result of public consideration. This it 
was, which entitled the Bar, speaking for the whole com- 
munity, to say to him when sitting for the first time as Chief 
Justice of the State, " Well done good and faithful servant, 
receive the just reward of long, and close, and heavy service." 

To conclude a notice of Judge Sharswood^s official life 
without speaking of his connection with the Law Depart- 
ment of the University of Pennsylvania, would be to make 
a grave omission in the delineation of his public character. 
This branch of learning was added to the other departments 
of Art and Science in the University, in the last decade of 
the last century. Its projection, however, was not followed by 
continuous or steady prosecution. For many years its exis- 
tence was merely nominal, and-^/vrhilst at considerable intervals 
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of time it was occasionally revived into temporary existence^ as 
a living department of University education it cannot be said 
to have had a place until the middle of the present century. 
In the spring of 1850, the Board of. Trustees reported that 
they would proceed at an early day to the election of a Pro- 
fessor of Law for three years, and the Hon. George Shars^ 
WOOD being named for the place was duly elected on the sec- 
ond of April in that year. He accepted the appointment and 
delivered his first Introductory Lecture on the Thirtieth of 
September, 1850. The reputation of the lecturer at once re- 
established the school, and he found himself attended by 
members of the Bar in active practice as well as by under- 
graduates. A full faculty of law was shortly afterwards 
established. Judge Shaeswood being elected to the chair of 
the Institutes of Law, including International, Constitutional, 
Commercial and Civil Law. He continued his connection 
with this school until early in 1868, shortly after his election 
to the Bench of the Supreme Court, when he resigned his 
professorship. In leaving it, as he said, with regret, after 
eighteen years of active service, he was reconciled to the 
change by the expressed hope that his place would be supplied 
by some younger man, who could bring to the performance of 
its duties, the time, energy and freshness which he felt to be 
sensibly lacking in himself. The gentleman from whose 
Historical Sketch of the Law Department of the University* 
I have taken these details, himself a distinguished alumnus 
of the school, aptly Concludes his notice of Judge Shaeswood 

• Historical Sketch of Law Department of the University of Pennsylvania, 
by Hampton L. Carson, Esq.~Philadeli)hia— Press of Times Printing House, 
1882. 
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in his connection with this department in the following words : 
"As his. services to the cause of professional education have 
become the most precious portion of the history of the school, 
it cannot be inappropriate to acknowledge the heavy obliga- 
tions due to him who bore aloft alone the weight of a great 
enterprise, and by courage, energy, enthusiasm, industry and 
learning, established upon the foundations of success an insti- 
tution that had twice failed in distinguished hands/^ 

Judge Sharswood's term of Judicial duty expired on the 
first of January, 1883, and in view of the severance of the 
tie which had bound him so long to the Philadelphia Bar, he 
was tendered a Reception by them on the evening of the Twen- 
tieth of December, 1882. The Hon. Henry M. Phillips 
who presided over the assembly which was convened on this 
occasion epitomized his whole career from his student days in 
terse and expressive words. In ending his remarks, he said : 
" Judge Shaeswood, in closing his judicial career, does it with 
honor to himself, with honor to us, with honor to the State. 
He leaves behind him monuments of his works, which will 
be long remembered. An occasion like this has its useful- 
ness. Of the dead, favorable notices are always taken, but it 
is when we can commend the meritorious living that we pre- 
sent an example and an incentive. Our honored guest has 
long been, in the public service, before the public eye — 
between forty and fifiy years — and during all that time he 
has never been the object of suspicion or of calumny .'' 

None who were present upon that occasion will ever forget 
the enthusiastic demonstration of feeling with which their 
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guest yraa received when he rose to reply to the toast in which 
his name was mentioned. He was under profound emotion^ 
and yet he was able to speak of his long work upon the 
Bench accurately and discriminatingly^ but with becoming 
modesty. He referred to the difficulfies of dispensing justice 
so as to reconcile the speed which is necessary to prevent 
such delay as practically amounts to a denial of justice, with 
the care, study and deHJ)eration required to arrive at the 
proper determination of important questions. He spoke of 
his fears that in his selection of what he regarded as the lesser 
evil of the two, injustice might have been done to suitors in 
many cases ; and, in concluding, he feelingly alluded to the 
presence of many of his former pupils, whose successful career 
he had watched with the personal pride and pleasure of a 
father. 

There was one occurrence which must now come home to 
every one there on that evening. An eminent member of the 
English Bar was present and spoke. In referring to the 
Chief Justice, as he turned towards him he said, " He appears 
to me dill almost in the beginning of his career. ^^ And yet his 
end was close at hand. Within five short months Judge 
Shaeswood had passed from us, closing a life the whole 
adult term of which, with trifling exceptions that need hardly 
be taken into computation, was spent in the public service. 
He had lived years threescore and thirteen, more than forty 
of which had been dedicated in one form or another to the 
interests of his native State — to the interests, I may add, of 
the whole community of peoples where the English tongue is 
spoken, where the law is administered in accordance with the 



53 

principles of English jurisprudence. What more remains to 
be spoken ? His private life, as stated in my opening 
remarks, was so simple, unostentatious, and virtuous, that 
nothing further need be said of it. Its prominent points, 
Yrhere nothing was unduly prominent, were well and feelingly 
referred to in several notices emitted at the time of his death ; 
and a somewhat detailed sketch of him appeared about a year 
before his death in a daily paper of tliis city of wide circula- 
tion.* 

My task is now finished, and I close these remarks with the 
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words of the Roman poet so applicable to our friend, 

" Ergo perpetuus sopor 
Urguet! cul pudor, et justiti» soror 
Incorrupta fides, nudaque Veritas, 
(^uando ulluxn iavenient parem." 



• " State Celebrities. — Geobob Shabswood." — The Press, Thursday, 
^arch SO, 1882. 
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